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DRAFT

Comments to Department of California Highway Patrol Notice of Proposed

Regulatory Action

Designation of Ronter for the Through Transpotiation of Highway Roule Controllad
Quantity Shipments of Radioactive Materials (HM8-94-1)

Determination that the proposed regulations meet the requirements for
California Environmental Quality Act categorical exemption under Class 1,
Section 15301 and Class 8, Section 15308 is inappropriste.

A Categoerical exemptions cizimed are not appropriate for this action.

1. Class 1 (Section 15301) exemption applies to “the operation,
repair, maintenance, or minor alteration of existing public or
private structures, facilities, mochanical oquipment, or
topographical features, involving negligible or no expansion of use
beyond that previously existing..."' . While it might be argued that
the Interstate system is an existing system, the designation of
specific routcs cxpands the existing usc by directing shipments 1o
routes being considered for designation. This action will
concentrate shipments onto the designate route while eliminating
from consideration other, perbaps, more appropriate routes. The
designation process of a staiewide svstem goes well beyond the
concept in this exemption to be construed as “minor alteration” or
“negligible” expansion of t he existing use. There is no evidence
that the existing Interstate System within California is a
“previously existing” transportation system for nuclear wastc
shipments. Although the Interstate I lighway System is and was
used to transport nuclear wasie, the current process under review
is for the State of California to officially designate a route system,
An ad hoc systemn of routing, as currently exists, does not
constitute an existing system within the meaning of Section 15301,

2 Class R (Section 15308) exemption applies 10 the “aciions taken hy
regulatory agencies, as authorized by state or local ordinance, to
assure the maintenance, restoration, enhancement, or protection of
the environment where the regulatory process involves procedures
for protection of the environment.” The appcllatc court has
determined that a California public agency has abused its
discretion by designating or adosyting projects without undertaking
adequate cnvironmental review,” The court cited the " State
CEQA Guidelines” which provide that “|a] categorical exemption
shall not be used for an activity where there is a reasonable
possibility that the activity will have a significant effact on the
environment due to unusual circumstances.” There is no evidence
presented by CHP that the designation process will not result in
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unusual circumstances (i.e highway accidents involving the
trangportation of radioactive waste) as a result of the designation
process.

Assertion that proposed regulations involve no expansion of the current
preferred routing system {and therefor no cnvironmental impact) is
misleading.

1, The California Highway Patrol has considered routes other than
Interstate highways, and has cven specifically restricted the
through transportation of highway route controiled quantities on
certain State Routes” .

2. Routing decisions are subject to an annual review and
reevaluation, which may well lead to the designation of routes not
currently available for shipment®

3. Earlier documents specitically included reference to State Route
127 and the likelihond that the required consuliation with adjaceni
states may lead to the selection of State Route 127 for highway
route controlled quantities of radioactive materials. “If we wuie o
perform a complete hazard assessment using the DOT
methodology on US 95 from NTS south through Las Vegas to 1-40
and compared it to the Map 16 route lincluding SR 127 from 1-15
to Nevada SR 3737, it is likely that the Mag 16 route would
ultimately prove 1o be the less hazardous.™

The question of the appropriate level of environmental review under

CEQA for the route designation process has been established by the

California Attorney General. The Attorney General states ... we conclude

that the Department {of the Highway Patrol] is required to prepare an

‘environmental agsessment” under CEQA before adopting radioactive

material transportation routes pursuant to Vehicle Code section 33000.¢

Environmental review guidance to the CHP is clearly provided in the

Attorney General’s opinion. The Attorney General’s direction is ag

follows:

1. Prepare an Initial Study 1o determine if a Negative Declaration or
Environmental Impact Report is the necessary CEQA document.
2. If a Negative Declaration is used for this project, it must state why

there will be no significant impacts and therefore preclude the
preparation of an Environmental Impact Report. The probabilities
of transportation accidents involving hazardous radioactive
materials must be taken into account in determining whether &
Negative Declaration or Environmental Impact Report is to be
prepared for the project.

3 According to the Attorncy General “It is clear that an accident with
regard to such transportation may cause ‘potentially substantial,
adverse changes in physical conditions which exist within the
area.” A potentially significant environmental effect resulting
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from this proiect requires the preparation of an Environmental
Impact Report.

iL The process used by the California Highway Patrol (o select alternate
preferred routes dees not comply with federal guidelines’ .

A It is clear that the intent of federal routing requirements, in making
provision for state designated alternate routes, was 10 allow stales ©
designated routes other than an Interstate highway. “..DOT is strongly
encouraging the States to examine their own highway network and
designate “preferred routes’ to supplement the Federally-prescribed
Interstate highway system, or provide suitable alternatives to portions of
the Interstate system."‘”u The use of the federal guidelines w select a
subset of the Interstate highway system does not fulfill that intent.

B, The routing study performed by the California Highway Patrol has not
reduced the available Interstate highway routes, because it has not done
the required analysis of the iniersiate highway segments purportedly
eliminated from use. “Interstate connecting the points being considered
may be included in the analysis in cases where it is desired to remove the
preferred status from a segment of the Interstate system. Such a removal
can only be done {f the comparative analysis shows tha! there is un
alternative route that resulls in lower overall impacts from lighway route
controlled quanlit_gl shipments than the availuble Interstate route.”
[Emphasis added] .

The Federal Hazardous Materials Regulations (19 CFR Parts 171.179)
and the Guidelines for Selecting Preferred Highway Routes for Highway
Route Controlied Quantity Shipments of Radioactive Matetials both
require consultation with local jurisdictions, The California Highway
Patrol has failed 1o do this.

0

I “Dresignation must have been preceded by substantive consultation
with affected local jurisdictions.. ™.
2. “In performing a routing analysis, States are required to solicit and

consider input from other jurisdictions which are likely to be
impacted by a routing decision. This will necessitate coordination
with local government authorities alone the prospective routes of
i il

travel...

3. The methodology {it] should facilitate participation of the public,
other State agencies and local jurisdictions in the route selection
process and documentation of the decision-making process,”*?

4, Despite repeated communications from Inyo County, including a
request to participate in the route selection process and to be
advised of additional California Highway Patrol activities™ and an
acknowledgment by the California Highway Patro! of the receipt
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of this letter*® , the County was not informed of the single
consultative meeting held in August, 1993 by the California
Highway Patrol. The California Highway Patrol desoribed the

invited attendees as including “any additional interested parties”"” .

5

In order to make comprehensive comments to the proposed
regulatory action, Inyo County requested a copy of the State of
California Radioactive Materials Transportation Routing Smdx—"’ .
The Patrol’s declined to send a copy of the Study, and instead
invited County representatives to drive approximately 210 miles
each way to view a copy of the Study in the San Bernardino
District Office of the California Highway Patrol. The Countly was
reduced W reyuesting a wopy from Clark County, Nevada, who
already had it on hand.

' State of California, Califoria Egvironmental Ouality Act. a5 amended January 1. 1993, Section 15304
* Dunn-Edwards Corporation v, Bay Area Air Quality Management Distrit (1st Dist, 1992) 9
Cal Apps 41h 644,
* California Highway Patrol, State of Califorais Radioactive Materialg Routing Siudy,
Tannary 1994, “ Additienal Routing Considerations”, page 2-2; and Auncx D,
“Tbid., “Through Route Analysls Documeniation”, Section 3.1 “Sunmary™; page 3.1,
* Californis Wiphway Patrol, Ronting analvsis and liwironmental Assessments for Transporiation of
Radioactive Materlals on California’s Highways, December 1989, Draft, page 35,
¢ Alomey General Opinion No. #3-5(2-December 15, 1983,
' Guidelines for Sclccting Preferred Highway Rouics for Highway Route Controlled Quantity Shipments
gf Radioactive Malerialg, Avgust 1992, U 8. Diepartmont of Trasporiaiion
Tbid., “Introduction”, page 1.
*Ibid., Soction 3,1 “Identifying Alemative Roules”, page 14.
‘“U.8. Department of Transportation, 49 CFR Section 171.8.
U, 8. Pepartment of Transportation, Guidclines for Schocting Preferred Hi
Route Controlled Quangity Shipments of Radioactive Materials, Augnst 1992, page 3.
“Ibid., page 12,
** Correspondence, Brad Meitam, Invo County to Officer Kevin Livingston, Califoria Highway Patrol,
datod February 8, 1993,
" Corvespondence, Sergeant 1. H, Wells, California Ilighway Patra! to Brad Mettam, Inyo County, dated
Februnry 25, 1993,
S California Highway Patrol, Initia! Statoment of Reasons. HIMS-94-61, January, 1994,
'® Corrcspondence, Brad Mettam, Inyo County 1o California Highway Patrol, dated February @, 1994,




